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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
MICHAEL THOMAS BRISTLIN,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 45076 & 45077
Kootenai County Case Nos.
CR-2016-14491 & CR-2016-21949

RESPONDENT'S BRIEF

Issue
Has Bristlin failed to establish that the district court abused its discretion by declining to
retain jurisdiction upon imposing concurrent unified sentences of 15 years, with three years
fixed, for two counts of lewd conduct with a child under 16?

Bristlin Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Bristlin pled guilty to one count of lewd conduct with a child under 16 in case number
45076 and to one count of lewd conduct with a child under 16 in case number 45077, and the
district court imposed concurrent unified sentences of 15 years, with three years fixed. (R.,
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pp.176-81, 236-41.) Bristlin filed notices of appeal timely from the judgments of conviction.
(R., pp.182-84, 242-45.)
Bristlin asserts that the district court abused its discretion by declining to retain
jurisdiction upon imposing his sentences in light of his substance abuse, family support,
purported remorse and acceptance of responsibility, and the presentence investigator’s
recommendation for a period of retained jurisdiction. (Appellant’s brief, pp.3-6.) Bristlin has
failed to establish an abuse of discretion.
The decision whether to retain jurisdiction is a matter within the sound discretion of the
district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). The primary purpose of a
district court retaining jurisdiction is to enable the court to obtain additional information
regarding whether the defendant has sufficient rehabilitative potential and is suitable for
probation. State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation is
the ultimate goal of retained jurisdiction. Id. There can be no abuse of discretion if the district
court has sufficient evidence before it to conclude that the defendant is not a suitable candidate
for probation. Id.
The district court had sufficient information to determine that Bristlin was not a suitable
candidate for probation in these cases, particularly in light of the seriousness of the offenses,
Bristlin’s dishonesty, his lack of amenability to rehabilitative programming, and his continued
substance abuse and criminal offending while on community supervision. Bristlin was on felony
probation when he had sexual intercourse with each of the 14-year-old victims in these cases,
despite being aware of their ages. (PSI, pp.5-6; R., pp.142, 213.) He also sent images of his
penis to one of the girls. (PSI, p.3.) Although he contends that he accepted responsibility for the
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offenses, Bristlin failed to disclose the second victim to the presentence investigator, claiming he
did not know why there were two case numbers despite the fact that he had pled guilty in both
cases. (PSI, p.5.) As a result, the presentence investigator “had to return to the jail” to interview
Bristlin with respect to the second victim, at which time Bristlin attempted to blame that victim
by stating, “‘She kept telling me I was cute and trying to flirt with me, and I eventually gave in
and asked her about sex.’” (PSI, pp.5, 14.) Alarmingly, Bristlin’s last verifiable employment
was as a “caregiver” at Milestones for Young Adults. (PSI, p.9.)
Bristlin reported that he began using alcohol at age 14, marijuana at age 16, and
methamphetamine at age 20. (PSI, pp.10-11.) Although Bristlin completed outpatient substance
abuse treatment just a few months before he committed the instant offenses, he admitted that he
resumed his use of methamphetamine shortly thereafter, and also began using LSD. (PSI, p.11.)
Despite this, he stated that he “does not believe a drug treatment program is necessary.” (PSI,
p.11.)
At sentencing, the state addressed the serious nature of the offenses, Bristlin’s lack of
candor, his cavalier attitude toward sexually offending against teenage girls, his disregard for the
terms of community supervision, and his continued criminal offending. (Tr., p.16, L.9 – p.19,
L.23 (Appendix A).) The district court subsequently articulated the correct legal standards
applicable to its decision and also set forth its reasons for imposing Bristlin’s sentences and
declining to retain jurisdiction. (Tr., p.24, L.2 – p.26, L.18 (Appendix B).) The state submits
that Bristlin has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpts of the sentencing hearing transcript, which the state adopts as its argument on
appeal. (Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm Bristlin’s convictions and sentences.

DATED this 27th day of November, 2017.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 27th day of November, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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BE IT REMEMBERED, this matter came on
regularly for hearing In the District Courtroom of the
Kootenai County Courthouse, COeur d'Alene, Idaho, on
the 27th da of Februa , 2017.
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FEBRUARY 27, 2017 • SENTENCING

1

THE COURT: The next case we will take up

2

Presentence Report?
MS. MONTALVO: No, Your Honor.

3

State of Idaho versus Michael Brlstlln. This is Case

3

4

No. CR 2016·21949 and No. CR 2016-14491. This Is the

4

5

time set for a sentencing proceeding In this case or In

5

listen to your lawyer, I will give you an opportunity

6

these cases. Mr. Whitaker Is here representing the

6

to say anything you llke and then I'll make a decision.

7

State. Ms. Montalvo Is here representing the

7

8

defendant. He Is present, he Is In custody.

8

9

Does either side Intend on calling any

9

witnesses or submitting any additional evidence?

10

10

THE COURT: Okay. Mr. Brlstlln, here's how

It works. I'll hear what the State has to say, I'll

A.

Okay.
THE COURT: Mr. Whitaker.
MR. WHITAKER: Thank you, Your Honor.

The State Is gonna recommend a twenty-five year

11

MR. WHITAKER: No, Your Honor.

11

prison sentence consisting of five years fixed and

12

MS. MONTALVO: No, Your Honor.

12

twenty Indeterminate.

13
14

THE COURT: Is the State aware of any

13

additions or corrections to the Presentence

15

Investigation Report?

16

Typically with facts like this, I would ask for

14 a life tall so he can be potentially supl!f'Vlsed for the

MR. WHITAKER : Your Honor, I did not see a

15

rest of his life t>ut I am coming off of t hat mainly

16

because of his age and though he was, I believe
dishonest all over the PSI and In the police reports, I

17

polygraph In the PSI. I was just making sure that was

17

18

not ordered or that the Court doesn't have a copy that

19

I might not have.

18 think there was some truth to what he said.
19
It's difficult for the State to measure risk.

20

21

22

23
24

25

THE COURT: I did not see a copy of It

20 These are the type of cases that I typically prosecute;

MR. WHITAKER: Excuse me, PSE. Okay. Thank

22 sexually and so I'm very familiar with Individuals like

anywhere.

21

you. Then I have no further additions, Your Honor.
THE COURT: Ms. Montalvo, is the defense
aware of any additions or corrections to the

people who groom young girts and then offend on them

23 the defendant and, frankly, how they operate. And It's
24

difficult without a PSI •• or PSE and a polygraph to

25

measure risk but I •• frankly, I think that between the

APPENDIX A – Page 1

5 of 17 I020 of 28

18

17

1
2
3
4
5
6
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8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PSI and the police reports It kind of gives me a good
idea of what I'm dealing with here.

take a look at some of his Facebook messages where he

1
2 talks about quote/unquote "fucking the girl• and we
3

I think it's very troubling that the defendant
doesn't seem to admit anything until he's confronted
with physical evidence or, frankly, just confronted
with it and then he admits just enough to appease the
person that's asking. And I think that that's very
typical with sex offenders, people who like to prey on

7

for people who groom children is to say, "Hey, I will

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

take care of you. Let's get out of here.• And then we

26

younger children.
I'll note that the PSI recommends a retain
jurisdiction. That's not at all a surprise to me. It
deals with the LSI factor. He's a young man, not a lot
of aiminal history. I think It Is troubling the fact
that he was on felony probation when he essentially
offended on these two young girls.
What I do know is that he picks girls or
appears to pick girls who are in trouble and/or might
be having some issues going on which is typical with
sex offenders. They are very good at picking their
prey. These two young girls both appeared to have a
little bit of trouble. I'll note in the one girl, her
father indicated that it looked like they were gonna
try to run away together. And I think that's typical

kind of get a true grasp in here what we're dealing

4 with here. He also sent pictures to them which you
5 know In and of itself is another -- I don't think it
6 was charged but is another potential charge that was
out there on this -- this case.
I think It's also troubling that when the PSI
writer went out to talk to him, he kind of played dumb
about the other charge and they were going, "Well, you
know, why are there two charges? Well, I don't know.
I slept with her twice." He knew there were two girls
In two separate cases and it's just goes back to that
typical sex offender disclosing just enough. And
that's the problem is they do and they say alt of the
right things but it's usually only after they've been
confronted with something and so I have a very
difficult time measuring his risk. But what I do know
is he was on supervised probation when he was doing
this. He knew the girls were underage. And I have
multiple children victims and multiple children victims
are easy targets for somebody like him and, frankly, I
think that this is just untenable conduct.

So I believe that he's already getting a big
break from the State by not asking for a larger

20

19
1

sentence which I think would be absolutely appropriate

2 but I do think that there's something that possibly
3

could be worked with because there are bits of truth I

MS. MONTALVO: Thank you, Your Honor.
When faced with these cases, we have to

1
2

3

determine Mr. Bristlin's level of risk to the community

4 think In his disclosure. And it'll be Interesting to
5 see what happens when the Department of Corrections
6 gets their hands on him. We get a full blown polygraph

4

as well as his ability to be rehabilitated. Although

5

Mr. Bristlin was being supervised on felony supervised
probation for a meth possession charge in which he had

on him to find out if there's any other victims and to

7

received a withheld judgment, this was the first period

8

of supervised probation that Mr. Brlstlin had ever been

9

on.

7

8 find out what his actual risks will be. But these are
9 girls who cannot consent. They're fourteen years old.
10

11
12
13
14
15
16
17
18
19

He knew It. He knew he wasn't supposed to be doing It
and he knew he could get in trouble for doing it, as
evidenced by his Facebook messages. And, frankly, the
way that he talks about the girls to his friends when
he's kind of bragging about this Is disturbing as well.

So it's for those foregoing reasons that I 'm
going to ask you to impose a prison sentence. I
believe he's earned it. And hopefully he can get down
to the penitentiary program, find out what he's really
about and then you know hopefully eventually get out

20

and lead a successful life. So those are the State's

21

recommendations I'd ask the Court to follow. And I'd

22

ask that the sentences run concurrent so the same --

23 same amount of time in both charges concurrent.
Thank you.
24
25
THE COURT: Ms. Montalvo.

6

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

During that period of supervised probation,
aside from an alcohol relapse, this Is what triggered a
probation violation allegation. He was forthcoming
with the officers, as well as the presentence
investigator, when talking about the instant offense,
as well as his relapses. He did admit to the PSI
writer that while on probation there were additional
relapses and so that wasn't something that was the
result of a probation violation. That is something
that he willingly disclosed of his own volition to the
PSI writer.
I would ask that the Court take careful
consideration as to the probation department's
recommendation that the Court retain jurisdiction in
this case. Those recommendations aren't ever made
lightly has been my experience. The PSI writer decided
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22

21
1

that Mr. Bristlln's LSI score was a 24 which places him

2

at a moderate risk of recidivism.

3
4

5
6

1

eventually allowing Mr. Bristlin back into the

2

community without the significant supervision of

3

Probation and Parole or without the treatment that he

Mr. Bristlin an opportunity at a retain jurisdiction,

4

would receive if the Court did retain jurisdiction.

as this method of treatment has never been used before.

5

It's my understanding while Incarcerated

6

Mr. Bristlin had an opportunity to work as an Inmate

It is our position that the Court allow

Mr. Brlstlln has been In custody since July

7

27th, 2016. A very significant period of time. And

7

worker at the kitchen. Prior to his arrest, he was

8
9

what strikes me the most about Mr. Brlstlin in his

8

going to be gainfully employed, and during his period

situation is the support from his famlly that has been

9

of probation he was working towards his GED.

ongoing throughout all of this. Recognizing that there

10

10

11

When we have somebody that has not obtained a
high school diploma or a high school equivalency

11
12 through a GED, that tends to speak a lot about the

has been some disdosures to the famlly about this

12 conduct, which was very surprising and certainly not
13 supported by his family, they are willlng to do
14 everything in their power to help Mr. Brtstlin, treat
15 whatever needs to be treated In order for Mr. Brlstlin
16 to not have similar conduct.
17
Recognizing that this case might be diffiCtJlt

13

person. Mr. Brlstfin has also not had the benefit of

14
15
16
17

his father being active in his life. It's my
understanding from reading the PSI that he is had
contact with his father two times over the course of
his lifetime. So certainly there Is some counseling

18

for the Court given Mr. Bristlln's minimal prior

18

that Mr. Brlstlln would benefit from. He has been

19

criminal history that I only see a misdemeanor petty

accountable for his actions every step of this way.

20

theft as well as the withheld judgment for the

21
22

possession of controlled substance that l previously

23

So I do believe that imposition of his sentence Is not

24

going to benefit society. It's not going to benefit

25

Mr. Bristlin. It will simply just be punishing him and

19
20
21
22
23
24
25

referenced, Mr. Bristlin has no other criminal history.

This case did not go to a preliminary hearing and he
pied guilty, despite the open recommendation from the
probation officer. So this wasn't in an attempt to get
a good deal. I mean when we entered Into this pretrial
settlement offer, it was contemplated that the State
was likely going to be requesting Imposition of his
24

23
I'm sonv and I'm ready to change.

1

sentence but we are hoping that the Court can see the

1

2

things that we bring forth to the table:

2

3

Mr. Brlstlin's family support, Mr. Bristlin's desire to

3

Mr. Bristlin, the protection of society is what

4

disassociate himself from negative influences, to

4

the Court has to consider In sentencing folks that come

5

include the person that he was livlng with that might

5

before the Court. Related to that overall goal are the
goals of deterrence, punishment and rehabilitation.

THE COURT: All right.

6

have had a charge of the same nature prior to his

6

7

arrest. But we do believe that the goals of sentencing

7

8

can be satisfied by the Court imposing his sentence and

8

the Presentence Report. I've listened to what

9

retaining jurisdiction.

9

everybody has to say.

With respect to an underlying sentence, I would

10

rve reviewed your entire case. I've reviewed

On the plus side, you do not have a significant

10
11

ask that the Court not Impose anything greater than a

11

criminal history. You're young; 22 years of age. And

12

three year fixed portion and a sentence not to exceed

12

you have some family and community support. Those are

ten years. I would ask that the Court run both of

13
14
15
16
17

all positives.

pretty serious offenses. Society expects adults to

13
14

those charges concurrently and give him credit for time

15 served but retain jurisdiction.
16
Thank you.
17
THE COURT: Mr. Brlstlin, is there anything

On the negative side, you had this prior felony
charge. You were on probation for It at the time these
offenses took place. And these particular offenses are

18

you would like to say on your own behalf?

18

behave like adults and protect juveniles and not engage

19
20

A. First off I want to apologize to you, to my
family, to everyone Involved In this, and I just want

19
20

in this type of conduct.
The State is recommending that I impose a

21 fairly significant prison sentence. There's some merit
21 to say that I am willing to change and I'm ready to
22 to that suggestion because when you're locked up,
22 make that change. I know that I'm the only person
23 capable of making the change. And I don't really know 23 you're not gonna be preying on teenagers.
Your lawyer is recommending that I exercise my
24 what I can say because I've never been in this position 24
25 discretion and Impose a sentence but retain
25 before so I am kind of nervous so I just want to say
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26

25

3

case and then you would go through the Department of

1 of Individuals that are protected by the law.
2
I'm going to Impose a sentence In your case
3 that I think gives you the benefit of your age, your

4

Corrections and their programs that they have that

4

lack of a significant prior record, yet still

5
6
7

might provide some structure, education and treatment.

5

recognizes the severity of your conduct and gives you

And If you successfully completed the retain

6

an opportunity to take advantage of the programs that

jurisdiction program, you could earn your way back out

7

wflf be made available through the Department of

8
9

to probation.
There's some merit to that suggestion too

8

Corrections.

1

jurisdiction. What that means Is the Court would

2

retain control over the ultimate disposition of your

I am not going to retain jurisdiction In your

9

10

because ft does require you to focus on treatment and

10

case. I'm going to Impose a sentence. And It Is not

11

education as a part of the prison sentence through the

11

going to be quite as severe as what the State

12

Department of Corrections. That recommendation Is also

12 recommends and It's not gonna be quite as lenient as
13 your lawyer has recommended either. Actually, It's
14 gonna be about In between those. Here Is my decision.
15
I will Impose a concurrent sentence In each

13 consistent with what the presentence Investigator
14 recommended after going through all of the Information

15

that they had gathered.

16

I also note that you have been In custody for
quite a long time on the one charge. It looks like 215
days In Jail on the first charge that was filed and 97

17

18
19
20
21
22
23
24
25

days In jail on the second charge that was flied.
Here's what I'm going to do In your case. This
was not an accidental case. This was a case where you
took advantage of two teenage girts quite by design.
I'm not at all confident that If I were to put you on
probation that you wouldn't let yourself get Into this
circumstance again and constitute a risk to these type

16

case. I wlll Impose a unified sentence of fifteen

17

years on each case with three years fixed , plus twelve

18 years indeterminate.
19
I'll give you credit In case No. CR 2016-14491
20 for the 215 days that you served. I'll give you credit
21 In case No. CR 2016-21949 for the 97 days that you have
22 served.
23
I don't see that there was an actual clalm for
24 restitution that had been made In this case but In case
25 there Is restitution, I will give the State up to 180

27

1
2

3

You shall be required to pay court costs In the
amount of $545.50 and you must reimburse the Department

5

of Corrections $100.00. There Is $300.00 reimbursement

6

for partial costs of the defense In this case.

7

Given the length of the sentence, I am not

8

going to Impose any additional financial fines or

9

penalties.

11
12

C£k T IP I CAT-E

a restitution dalm for any counseling or treatment .

4

10

21

days to submit any additional Information, If there Is

You will be remanded to the Department of
Corrections for execution of the sentence.
Do you have any questions, Mr. Brlstlln?

A. No, Your Honor.

13
THE COURT: Ms. Montalvo, anything else In
14
15 this case?

STAT£

or

I

IDAHO

)

)

COUNTY O P KOOTBNAI

..

I VAL£ll t £. L.Aa.SON. a C•rtU'16d Sh ortbanct
,

R•por ter, do h•re by certi fy :

I

• •a taken down by

t

th•r•a ft•r r•duced to typewritten f ora und• r • Y

10

d irection, and t hat t he •••• v as h•ld before the

11C1e

in caachln• ahorthand a nd

11

Nono r abl • SCOtt WA't'KA.M, Oi• t rict .Judge , ln the koot•n• i

12

count y cour thouse , Coeur d'Al•n•, Idaho .

u

t f!Jr t her c ert 1 ty that t he f ore going

14

trana c:r 1pt, c o ftt a1ned i n p•9 •• 1 3 th.r ough 21, 1 a a tr\l•

U

a n d c orrect r •cord ot •lL on•the- record proc:eedinq a had

16

t h ereat , t o t h e b•t t of ay a bU1ty.

t?

I f u r t h e r cer t i fy that 1 • • n ot an att orn e y f o r

16

MS. MONTALVO: No, Your Honor.

18

nor • relative of any a a i d p a r tiot o r othet\f1se

17

THE COURT: Mr. Whitaker, anything further In

19

lnt•r•• ted i n th• act ion.

18 either one of these cases?
19
MR. WHITAKER: No, sir.
20

21
22
23

20
21

THE COURT: Good luck to you, Mr. Brlstlln.

A.

I h &Ye hereunto

••t

IQ,y hind

22
23

Thank you.

Jlr,I WITNES.S • H£R.&OE",

t h h, the 12th d a y of .July, 2017.

(HEARING CONCLUDED.}

24
25
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